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OBSCENITY, LIBERTARIAN VALUES, AND DECISION

MAKING IN THE SUPREME COURT

KEVIN T. McGUIRE

Ohio State University

The degree to which the Supreme Court has been willing to support the libertarian claims of
obscenity litigation has varied substantially since the High Tribunal first addressed the issue.
By the admission of the justices themselves, the law of obscenity has proven to be problem-
atic, at best. In this analysis, a model is developed that accounts for the voting behavior of the
justices in obscenity cases. The results suggest that the High Court is especially sensitive to
the states’ aim of eradicating obscene materials. Although the increased conservatism of the
bench has made the justices less prone to vote against the government, there is evidence of
support for the liberal position, particularly when the argument is made by some organized in-
terest. The justices, although not necessarily protective of those against whom the government
acts, recognize the need to balance the necessity of serving legitimate governmental interests
against the potential threat to free expression.

Few issues have proven as problematic for the Supreme Court as
obscenity. Deciding how best to control obscene expression as well
as what constitutes it has produced a host of opinions among the jus-
tices. The members of the High Tribunal have often expressed their
collective frustration with such litigation. Labeling it the &dquo;intractable
obscenity problem,&dquo; Justice John M. Harlan Jr., noted that &dquo;the sub-
ject of obscenity has produced a variety of views among the mem-
bers of the Court unmatched in any other course of constitutional

adjudication&dquo; (Interstate Circuit v. Dallas 1968, 704-705). Scholars
also have been critical of the Supreme Court’s treatment of obscen-
ity over the years (see, e.g., Dietz and Taylor 1975; Lockhart 1975;
Schauer 1976). At best, it is a puzzling part of the Supreme Court’s
jurisprudence. Has the Supreme Court decided cases in the law of

Authors’Note: I am grateful to Lawrence A. Baum and Gregory A. Caldeira for helpful sug-
gestions on earlier versions of this article.
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obscenity in a haphazard manner, as the justices and commentators
have suggested, or have the justices responded consistently to stim-
uli in the cases and the external environment?

Based on cases in the law of obscenity decided by the High Court
from 1957 to 1985, I shall argue that there is indeed a systematic
pattern to the decision making which underlies the Court’s outward
appearance of discord. Specifically, I address the question of whether
an empirical model can be constructed that will account for the vari-
ation in the voting patterns of the Supreme Court justices in litiga-
tion on obscenity. The results suggest that case-specific variables,
such as the level of governmental participation or the methods of
obscenity control, are factors to which the justices respond. In addi-
tion, the justices take into account claims made by both parties, and
the presence of briefs amicus curiae provide a clearer picture of ob-
scenity decision making in the Court.

Until quite recently, scholars had done very little systematic and
empirical analysis about how and why the Supreme Court makes de-
cisions on the merits (but see Kort 1957). Segal’s (1984, 1986) work
on search and seizure was an important contribution to the institu-
tional research on the High Bench because he demonstrated the
Court’s responsiveness to recurring case patterns in a specific area
of the law. The application of this type of model to obscenity litiga-
tion is important not only for what it says about the development of
obscenity law, but also for what it tells us about decision making on
the Supreme Court generally.

Similar analyses, always using a dichotomous dependent vari-
able, developed a considerable understanding of the Court’s deci-
sions to review cases, as well as the outcomes of those cases. For

example, we know a great deal about the considerations that are
weighed when accepting some cases for review to the exclusion of
others (Caldeira and Wright 1988; Perry 1986; Songer 1979; Tanenhaus
et al. 1963; Ulmer 1984). Likewise, for certain areas of the law, we
have predictive models that accurately account for the Court’s out-
come (see, for example, Kort 1957; Segal 1984, 1986).

What makes such analyses so compelling is that they provide a
systematic understanding of the forces acting on the Court, as well
as how the High Bench responds to them. By focusing on the
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Court’s dichotomous choices, they do not, however, provide expla-
nations of the variability of the collegial decision. In short, these
scholars have explained who wins and why, while there remains the
interesting prospect of exploring the question of who wins and by
how much. The purpose of this analysis is to account for specific
vote margins on the Supreme Court - not simply case outcomes-
by examining the kinds of considerations that we have come to un-
derstand as influencing the case decisions for the Court as a whole.
In so doing, I employ a measure of institutional support, namely the
percentage of voting justices who support the liberal position in ob-
scenity cases, as opposed to the dichotomous case outcome. By dis-
aggregating votes, I hope to account for gradations in libertarian
support that may be concealed in the examination of case resolu-
tions.

This does not mean, of course, that there is no utility in studying
case outcomes. To understand the High Court’s reversal and affir-
mance decisions alone is clearly an important task. Yet it leaves

open the question of what it is about the nature of some cases that
inclines the Court to vote unanimously in some instances and divide
more narrowly in others.

Obscenity is an area of the Supreme Court’s docket particularly
well-suited to the model formulated here. First, the issue of obscen-
ity is an especially salient one; indeed, it is a judicial arena in which
political scientists (e.g., Kobylka 1987) and legal scholars (e.g.,
Kalven 1960; Lockhart and McClure 1954; Schauer 1976) have un-
dertaken observation and analysis. Second, by the Court’s own ad-
mission, it has had considerable difficulty in dealing with the issue
of obscenity. Students of the Court can readily observe the host of
opinions among the justices that this issue has generated. And the
cases themselves show substantial variation in their voting out-
comes. Third, very much like the finding of Segal (1984, 1986) in
the law of search and seizure, cases in the law of obscenity seem to
consistently raise many of the same issues and facts. These recurring
issues include, among others, claims based on the First Amendment,
questions of due process of law, and the violation of community
standards.
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A MODEL OF OBSCENITY SUPPORT

Segal’s (1984, 1986) successful analysis of the Supreme Court’s
search and seizure cases is a compelling demonstration of how the
justices respond to unique case facts. In other jurisprudential catego-
ries, such as involuntary confessions (see Kort 1973) and the right to
counsel (see Kort 1957), models of judicial decision making based
on recurring case considerations also have been successful. Under
the larger rubric of fact-pattern analysis, the specification of this
model involves separating the estimators into three distinct catego-
ries : case facts, litigant claims, and extralegal case considerations.
The case fact-pattern variables are those directly related to obscenity
litigation. As such, they may be reasonable reflections of those fac-
tors that the justices deem to be relevant considerations, such as
which governmental actors and regulations are most appropriate for
obscenity control, as well as the medium that carries the alleged ob-
scene expression. Of course, the justices often disagree about the
most relevant considerations and may actually take quite opposite
positions.’ 1

In selecting litigant claims, I have chosen contentions that repre-
sent a general cross section of the types of allegations made by the
parties in cases on obscenity. These do not represent the only claims
made by the government and libertarian litigants, but because the
model posits that these claims are of import, however, I have made
an effort to include those claims that might be construed as substan-
tively reasonable (i.e., nonfrivolous).

Finally, the extralegal estimators incorporated into the analysis
are those factors that, while not necessarily a direct function of the
controversies, may exercise meaningful influence on the level of ob-
scenity support. Here, the equation is controlled for the changing
ideological composition of the High Bench. Furthermore, I postulate
that amici activity is a factor that contributes to the voting behavior
of the justices.

The statistical analysis is based on all obscenity cases that were
decided on the merits by the U. S. Supreme Court from 1957 to
1985 (n = 85). Given the difficulties that the members of the Court
have expressed in defining obscene expression, some readers will no
doubt have reservations with the cases included in the analysis. In
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general, I have tried to select only those cases in which a govern-
ment is attempting to eliminate some form of allegedly lascivious
expression. For example, if a community attempted to enjoin the
showing of a motion picture because of the film’s alleged prurient
appeal, the case was included. Conversely, if a community promul-
gated a zoning ordinance, relegating adult theatres to a specified re-
gion of the city, such a case was not included in the data set. Cases
that involved offensive - not obscene - speech, such as Cohen v.

California (1971), were excluded as well.
The data come from two sources: 1) written briefs submitted to

the Court prior to a decision on the merits, reprinted in Briefs and
Records of the United States Supreme Court, and 2) judgments and
opinions, printed in United States Reports.Z The Court decided some
68% of these cases in the liberal direction (i.e., in favor of libertar-
ian litigants who oppose governmental regulation of allegedly ob-
scene materials). By comparison, the average percentage of the

justices favoring the libertarian position was 69%. (For the distribu-
tions of the variables in the analysis, see Appendix.)

There is, of course, ample precedent for employing data such as
these in the study of litigation before the courts. The reliance on
case characteristics in judicial decision-making models has often
proven to be quite illuminating (see Croyle 1983; Hagan 1974; Kort
1957, 1973; Partridge and Eldridge 1978; Segal 1984, 1986).

CASE FACTS

Level of Government

Because of the homogeneity of small locales, minority view-
points are at particular risk. Madison (1787) said as much in The
Federalist Papers, No. 10. Indeed, the tyranny of local majorities in
obscenity litigation is a fact to which the Supreme Court has evinced
great sensitivity. Conversely, in cases in which the federal govern-
ment is involved, we would expect the least support from the Su-
preme Court for allegedly obscene expression. This is true for a
number of reasons. First, the federal government is generally af-
forded quite favorable consideration by the Court (Caplan 1987;
Segal and Reedy 1988). In addition, because the regulation of mo-
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rality has traditionally been considered among the states’ &dquo;police
powers,&dquo; the federal government generally leaves the regulation of
obscenity to others. Thus, when the federal government becomes in-
volved in obscenity litigation, it is generally to preserve some broad,
compelling governmental interest. This would include such areas as
the prevention of illegal importations or the protection of the integ-
rity of the postal system. Finally, the federal government simply has
shown more sympathy to the preservation of civil rights than have
states or communities (Bullock and Lamb 1982).

Coefficient estimates utilizing dummy variables for individual
levels of governmental participation reveal that support for libertar-
ian claims in obscenity litigation is consistent with this hypothesis.
Not only are the sizes of coefficients increasingly greater as one
moves from national to local involvement, but there are also consid-
erable differences among those estimates. Thus it is reasonable to

argue that the level of governmental participation may exercise
some influence on the High Bench’s vote levels in obscenity cases.
This variable is coded as 1 for cases in which the United States was
a party, 2 when a state was involved, and 3 when a community was
engaged in obscenity litigation.

Forum

How the alleged obscenity is expressed may affect the manner in
which the Court votes. Motion pictures, for example, are a highly
explicit medium, and as such are more likely to offend the sensibili-
ties of those who view them. In turn, this may well lead to dimin-
ished levels of support for the libertarian position. Books,
conversely, leave much to the imagination, and, perhaps more im-
portant, are clearly among the most accepted forms of expressing
ideas. The publication of a magazine might well be thought of as
falling somewhere between books and films. Although lacking the
visual impact of a motion picture, a magazine may still contain a
more patently offensive element than might be found in a more liter-
ary setting. Thus I argue that when obscenity litigation involves
magazines, the margins of support for the libertarian position will
tend to fall between those cases involving books and those cases in
which films are at issue.
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In many cases, the issue is whether the materials in question are
obscene under the law.3 I expect that, when the justices do make
such determinations, film will militate against the theatre owners,
(i.e., its coefficient should be negative), and the medium of the
printed word should redound to the benefit of the defenders of the
First Amendment.4 When the justices were rendering a decision as to
whether the materials in question were obscene, I coded the pres-
ence of these corresponding forums as follows: 1 for films, other-
wise 0; 1 for magazines, otherwise 0; and 1 for books, otherwise 0.

Regulation

The methods by which governments seek to eliminate obscenity
vary in their breadth and severity. It is reasonable to suggest, there-
fore, that the methods of regulation may be responsible for varying
degrees of support for the purveyors of alleged obscenity. Prosecu-
tions are perhaps the most innocuous of obscenity abatement mea-
sures. They take the form of the state seeking enforcement of a
presumably valid law, subsequent to its violation. There are, how-

ever, more problematic regulations.
One method of control available to the state is the pursuit of an

injunction. When the law empowers a court to proscribe the dissem-
ination of obscene materials, it vests the issue of obscenity control
in the hands of an independent third party. For this reason, an in-
junction is the least offensive regulation, apart from a prosecution.
The nature of the injunction, however, raises the spectre of a prior
restraint of expression, an issue for which the Court has little enthu-
siasm.’ I hasten to add that an injunction need not be exercised as a
prior restraint or need it be permanent; it may be utilized to forbid
future dissemination of obscene materials, once they are determined
to be such. Moreover, injunctions may also be temporary in nature.

The seizure of allegedly obscene materials seems to introduce an
element of greater objectionability. It too is not necessarily utilized
as a prior restraint; it differs from injunctions in that it need not be
obtained through independent judicial judgments. Under such cir-
cumstances, there is a greater likelihood that otherwise legitimate,
protected expression may be caught within the net of a police seizure.
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Some statutory schemes require that certain materials, generally
motion pictures, be subject to a government license. These pro-
grams, although constituted under law, permit the government to re-
quire submission and approval of such materials prior to their public
availability. In this case, the government has the power to disap-
prove of any film it deems to be unfitting, prior to exhibition. Such
measures come close to approximating a censor, and thus arguably
become the regulation with the least support among the justices.

Coefficients of dummies for these regulations show that support
for the libertarian position is quite consonant with these intuitions.
Controlling for the terms of the injunction (temporary v. permanent)
suggests that the justices do not respond any differently to one form
than another. By contrast, once I control for those injunctions that
were prior restraints, there is a considerable disparity in the esti-

mates. In fact, of all the typologies of regulations, these coefficients
suggest that injunctions as prior restraints are viewed by the justices
as the most restrictive governmental form of obscenity abatement.

This variable assumes a value of 0 for cases involving prosecu-
tions. It equals 1 when a nonprior restraint injunction was the
method of regulation pursued by the government, and 2 for cases in
which there were seizures of obscene materials. When the regula-
tory scheme is a licensing program, the variable is given a value of
3. In the presence of injunctions of prior restraint, the variable as-
sumes a value of 4.

CLAIMS OF LITIGANTS

Governmental Claims

There are a number of claims that the state may bring to bear in
an attempt to persuade the Court on the merits of its case. These
claims are not uniformly compelling; in fact, the justices may feel
that some contentions do little to advance the state’s cause. It is rea-

sonable, however, to posit that the assertion of a number of legiti-
mate state interests could muster greater opposition against obscene
expression.’

Allegations of harm suffered as a direct result of obscenity may
generate greater support by the Supreme Court for the state. If the
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government asserts that the obscene materials have eroded the mor-
als of the community, for example, libertarian support is likely to
wane. Similarly, when the government claims that the bookseller has
violated community standards, the Supreme Court may respond
with lesser support. An assertion that the purveyors of questionable
magazines or motion pictures are engaged in pandering to a lascivi-
ous element may also generate greater sympathy for the state’s case.
Further, the argument that the exposure of the public to such materi-
als brings about some antisocial behavior may also make voting
with the state an easier prospect.

For the presence of the following claims made by the government
in its written briefs, these variables were assigned a value of 1: ero-
sion of morals, violation of community standards, pandering, and ef-
fecting antisocial behavior; otherwise, 0.

Libertarian Claims

Those who defend allegedly obscene expression can with plausi-
bility mount a number of defenses against the government. Indeed,
we may postulate that certain claims bring about increases in sup-
port for allegedly obscene expression. When the owners of theaters
or operators of bookstalls make some constitutional claim against
the government, there may be an increased incentive for the Court to
vote against the state. Asserting that one’s First Amendment privi-
leges have been impinged or that a police search violated one’s ex-
pectation of privacy could well promote larger margins against the
government. Further, obscenity litigants often assert that the state
has erroneously taken action against a magazine or film that pos-
sesses redeeming literary value. Where such claims are made, the
publishers may receive greater support from the justices. Because
the Court does not protect obscenity, the justices may not treat alle-
gations of substantive rights violations as they would in other cases
of free expression. For, as the justices have stated, the suppression
of obscenity by the government poses no threat to the First Amend-
ment (see Chaplinsky v. New Hampshire 1942; Roth v. United States
1957).

Although assertions of substantive violations of law may be less
compelling allegations, claims of procedural errors by the state may
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be the most likely ground on which libertarians stake their claims
against the government. One such argument, common to obscenity
litigation, is an assertion that the state failed to demonstrate scienter,
that is, the state took action against a bookstall operator or theatre
owner without first demonstrating that the defendant was aware that
the materials in question were legally obscene.’ Violations of the
claimant’s right to due process of law may also lead to greater scru-
tiny of governmental activity. This in turn may translate into greater
support for libertarian values.

For the presence of the following claims made by parties to the
alleged obscenity, these variables were given a value of 1: First

Amendment, privacy, and due process of law violations; redeeming
literary value to the expression; and no showing of scienter; other-
wise, 0.

EXTRALEGAL CONSIDERATIONS

Amicus Curiae Participation

Interest groups may pursue their goals before the Supreme Court
by following a number of avenues (Ivers and O’Connor 1987;
O’Connor and Epstein 1981-82). In the area of obscenity litigation,
one prominent interest group activity is the filing of amicus curiae
briefs (Kobylka 1987).

In many civil liberties cases, the claimants who appear as defend-
ers of the First Amendment are, in the words of one American Civil
Liberties Union attorney, &dquo;scurvey little creatures&dquo; (see Casper
1972, 167). Oftentimes, smut peddlers and panderers merely serve
as vehicles for resolving complex constitutional questions. It is un-
likely that the Court has much sympathy for the litigants themselves.
The justices, therefore, will presumably look for a presentation of an
outside interest to demonstrate the value of a given case. Kobylka
(1987) notes a wide variety of libertarian groups participating in ob-
scene litigation before the Court. These organizations include the
American Civil Liberties Union, the Adult Film Association of

America, the American Booksellers Association, and the Council for
Periodical Distributors. That such groups are willing to devote the
time and financial resources to briefs amicus curiae should serve no-
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tice as to the broader interests that may be raised by a case. How the
Court distinguishes between the plainly prurient and important con-
stitutional considerations, therefore, is articulated as amicus curiae.

Our model posits that as the number of libertarian amicus briefs
increases relative to the number of briefs favoring the government’s
position, support for the liberal position will also increase. We know
that amicus briefs tend to have an effect on the Court’s case selec-

tion decisions (see Caldeira and Wright 1988). There is also evi-

dence that briefs amicus curiae affect the resolution of decisions on

the merits (Ivers and O’Connor 1987). Here the model tests whether
amici have similar implications for case resolution in the law of ob-
scenity. By consensus, one special amici, the Solicitor General of
the United States, exercises a considerable degree of influence by
virtue of his participation (Caplan 1987; Segal and Reedy 1988).
This is true for the certiorari stage of litigation (Caldeira and Wright
1988) as well as decisions on the merits (Segal and Reedy 1988).~
The amicus variable is a measure of the difference between the
number of amicus briefs filed for the obscenity parties and the gov-
ernment. In order to apply a more standard measure, the variable is
expressed in the model as the natural log of this difference.

Change in Court Membership

Scholars have come to note the importance of taking into account
the fluctuations in the High Court’s membership when estimating an
empirical model of the institution’s decision making (Baum 1988;
Segal 1984). To that end, in the analysis I control for the growth in
conservatism on the Court, which began with the appointments
made by President Nixon. In the abstract, increases in the incre-
ments of conservatism among the justices on the High Tribunal
should produce a general dissipation of support for the libertarian
position.

This variable takes on an initial value of 0 during the Warren
Court and increases by a value of 1 with the appointments of
Burger, Blackman, Powell, Rehnquist, Stevens, and O’Connor. Thus
the variable ranges from 0 to 6. (For a similar measure employed in
analysis of the Supreme Court, see Segal 1984.)
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DEPENDENT VARIABLE

Support for obscenity litigants is operationalized initially as the
number of justices voting in favor of the liberal position. Because
not all cases involve the participation of the full nine-member

bench, however, that number is then divided by the total number of
justices participating in a given case.

RESULTS

The analysis demonstrates that decision making in obscenity liti-
gation is quite complex. We find variables from across a broad range
of predictors contributing to the explanatory capacity of the model.
Table 1 presents the results from the regression analysis of support
for libertarian values. These results are by no means conclusive, but
they are generally consistent with the hypotheses - in some in-

stances, significant to the degree of suggesting confirmation. The
fit- R2 = .43 - is adequate. More important, the model of institu-
tional support yields considerable substantive information about the
manner in which the justices resolve the issues posed by obscenity
litigation.’

The level of government involved in the litigation appears as a
strong predictor of libertarian support (t = 2.15, p<.019). For cases

in which the United States takes part, we can expect minimal sym-
pathy for libertarian values. By comparison, states are less likely to
generate votes for their side, and when localities make their claims

against obscenity, one can anticipate that the justices will collec-
tively accord such governments less deference. Clearly, it appears to
be the case that the justices see the national government’s attempts
to eradicate obscenity in a more favorable light than those of states
or individual communities. When the United States participates as a
party to an action, the libertarian claimant can expect to garner some
18% less support for its cause than if a community were involved in
the case.

The results of the regression indicate that the method chosen to
control obscene expression also leads to variation in support for the
state. The regulation variable is testimony to the fact that, while
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TABLE 1

Libertarian Support in Supreme Court Obscenity Litigation

R 2 43
Adjusted RZ = .29
df = 68

n = 85

obscenity is an unprotected form of expression, the justices may find
it easier to support some methods of obscenity abatement than oth-
ers. Thus the analysis shows that when the state selects a more pro-
hibitive regulatory scheme, it does so at the expense of votes on the
High Bench. Although a government may find a reasonable margin
of justices supporting the prosecutions of obscenity offenders, when
a city opts for an injunction (without a prior restraint) against the ex-
hibition of a film or the state police seize magazines from the
shelves of a bookstore, an increasingly larger proportion of the
Court will vote against such actions. While a licensing program ap-
pears to produce a greater proportion of libertarian support, the most
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exacting of judicial scrutiny is reserved for the injunctions of prior
restraint. When this regulation is present, obscenity litigants receive
20% more support over what one could expect, given the most in-
nocuous of governmental measures.

Consistent with our beliefs about the nature of the medium

through which alleged obscenity is expressed, the results show that
films tend to generate 8% less support among the justices. This re-
sult is reasonable, given the graphic nature of motion pictures. By
contrast, the justices seem to have a greater tolerance for the me-
dium of print. Both magazines and books have positive estimates.
Surprisingly, magazines enjoy 12% greater support than books when
the justices render judgments on whether the materials may be clas-
sified as obscene.
An assessment of the impact of the governmental claims made in

the written briefs indicate that when other factors hold constant, the

justices are somewhat responsive to such allegations. Claims that
the obscenity has eroded the morals of the jurisdiction (t = 1.69,
p<.048) generate measurably lower levels of obscenity support.
When such a charge is leveled by the government, obscenity litigant
support wanes by nearly 20%.

While an allegation of direct harm may predispose a greater pro-
portion of the justices to vote with the state, the balance of govern-
mental assertions vary in their capacities to affect support for state
actions. When the government posits that exposure to obscenity pro-
duces some antisocial behavior, the publisher’s case is eroded by
10%. Further, a 17% diminution in the bookseller’s vote margin can
be expected when a pandering complaint is made in the state’s brief,
while materials alleged to violate community standards have a negli-
gible effect on the High Bench.’o
On the other hand, the justices do not appear to be uniformly per-

suaded by the claims of the purveyors of obscene materials. As ex-
pected, the claim of infringement of substantive rights by the

government was not heeded by the justices. Claims of violations of
free expression or privacy expectations are most unconvincing to
the members of the High Tribunal, producing 16% and 7% less sup-
port, respectively. While alleging the literary significance of one’s
film or publication does appear to garner a modicum of support, the
coefficient is insignificant.
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Assertions such as privacy violations or free speech abridgements
may well be present in the justices’ briefs, but the reasons for voting
against the state are captured by other estimators within the model.
The fact that these coefficients predict negatively is evidence that
the allegations themselves are not taken seriously by the justices.
Similarly, the allegation of redeeming literary merit fares no better.
Apparently, the justices do know obscenity when they see it, and the
claim that a film or magazine is of literary significance does not
alter their decisions. In short, the facts of a case incline a justice to
vote in favor of allegedly obscene expressions, not a concomitant
constitutional claim.

Conversely, maintaining that one’s procedural rights have suf-
fered at the hands of the state appears to be an effective strategy for
the obscenity litigants. The justices, while not necessarily supportive
of the dissemination of obscene literature, appear to be sensitive to
the fact that, when the state does seek to eradicate obscenity, it must
do so under a prescribed course of action. For example, if the state
prosecutes a bookstall operator who has no knowledge of the ob-
scene nature of his merchandise, one should expect to see 9%

greater support - minimal though it may be - than in other cases.

Alleging violations of due process produces slightly greater obscen-
ity litigant support than does the scienter claim (t = 1.90, p<.031).

One aspect of obscenity litigation that figures prominently in the
decisional calculus of the justices is the filing of briefs amicus cu-
riae. Specifically, the results show that, on balance, the greater the
number of amicus briefs favoring the liberal position relative to the
number of briefs favoring the government, the greater the amount of
voting support the alleged obscenity can expect to receive from the
justices (t = 1.92, p<.030). The balance in favor of liberal amici cor-

responds to as much as 40% greater support. Thus, as an addition to
the expanding body of judicial research demonstrating that amicus
briefs have agenda-setting capacities, these results show that amici
may play a measurable role in the resolution of cases.

Finally, the analysis demonstrates that as Chief Justice Burger
and the appointees who followed in his wake made their way onto
the Court, there have been significant decreases in the number of
justices who are willing to vote against the government in obscenity
cases (t = 2.64, p<.005). The cumulative effect of the six conserva-

 at NORTH CAROLINA UNIVERSITY on July 22, 2009 http://apr.sagepub.comDownloaded from 

http://apr.sagepub.com


62

tive appointments has been to diminish support for libertarian values
among the justices by 24%. This variable does not necessarily expli-
cate judicial decision making per se, but membership change does
illuminate the costs to obscenity litigants of conservative appoint-
ments to the Supreme Court. Indeed, the Burger Court relaxed the
standards for obscenity and eased the burdens of the state when it

sought to eliminate such materials. Further, by controlling for mem-
bership change on the Court, I am able to estimate the independent
effects of the individual case factors. Clearly, there has been a major
change in the number of justices who are willing to view those cri-
teria in a light favorable toward the support of alleged obscenity.

Having examined the effects of the estimators on the High
Court’s libertarian support in the law of obscenity, I now turn to an
assessment of their relative importance. After standardization, one
finds that the level of government seeking obscenity abatement, as
well as the means by which such an end is pursued, are matters of
considerable importance to the Court. Which level of government is
the most appropriate decision maker, as well as the reasonableness
of the methods employed by the state in its efforts, exercise compar-
atively stronger influence.

Of the three forum variables, magazines appear to receive the
lion’s share of the justices’ determinations of nonobscenity. Films,
as expected, were viewed by the justices with the most exacting
scrutiny; in general, they were more likely to find motion pictures to
be obscene. Why books - a classic medium of legitimate expres-
sion - do not generate greater levels of support is puzzling. It may
be that only those books that are particularly prurient ever have need
to appeal to the Court. If books are the medium most likely to be
found not obscene, then, all things being equal, only the most pat-
ently offensive books should fail to prevail in a lower court.

With respect to the claims which the litigants make before the
High Court, the betas show varying levels of importance. Again, the
analysis indicates that, on balance, the governmental claims tend to
play a slightly larger role in the decision-making process. This most
likely reflects the deference that the justices extend to the govern-
ment, when they perceive such claims as serving compelling state
interests. Protecting the moral fabric of a community and guarding
against lascivious exploitation are especially viable concerns.&dquo;
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On the side of the obscenity litigants, the best line of defense ap-
pears to be that the state failed to afford proper attention to one’s

procedural rights. Failure to demonstrate prior knowledge of the ob-
scene nature of the bookstall’s merchandise (beta = .13), and inat-
tentiveness to due process of law (beta = .17) tend to gamer
sympathy for obscenity litigants. Beyond that, however, the justices
show sensitivity to little else.

The most robust of the betas reported here (-.34) suggests that
much of the Court’s support can be understood as a function of the
increased conservatism of its membership. As the law of obscenity
has evolved over time, the Court has only made its doctrine more
stringent, facilitating the relative ease with which the government
may proceed against potential obscenitors.
On the other hand, the healthy beta reported for the amicus curiae

variable (.19) suggests that the justices see the degree to which or-
ganized interests are willing to commit their resources to a case as
an important indicator of the relative merits of the causes which they
advance, whether they be pro- or antiobscenity.

CONCLUSION

The degree to which the Supreme Court has been willing to sup-
port allegedly obscene expression has varied substantially since the
High Tribunal first tackled the issue. While obscenity is an unpro-
tected form of expression, in many instances the justices are willing
to vote in support of the bookstall or theatre. Factors, such as the
kind of regulation which the government employs or which level of
government is participating, enter into the calculus of the justices
and affect their decision making. Similarly, the forum through which
the message is made available may be a constraining force for mem-
bers of the Court, making it easier or more difficult to support the
liberal position. While turnover on the bench has produced a greater
intolerance for such materials, the extralegal factors continue to act
as important influences when the votes are cast on alleged obscenity.
Not the least among such factors is the participation of organized in-
terests via briefs amicus curiae.
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When the litigant’s allegations do enter into the case calculus, the
justices are far more likely to rely on the claims made by the gov-
ernment. This is clearly apparent from the analysis and the decisions
of the Court as well. As Chief Justice Burger wrote for the majority
in Paris Adult Theatre I v. Slaton (1973), &dquo;(While) there is no con-
clusive proof of a connection between antisocial behavior and ob-
scene material, (a legislature) could quite reasonably determine that
such a connection does or might exist ... (thus) a legislature could
legitimately act on such a conclusion to protect ’the social interest in
order and morality’.&dquo; In effect, we find the justices utilizing a ver-
sion of the original &dquo;clear and present danger&dquo; test, in which the

state did not necessarily have to demonstrate illegal consequences
resulting from a speech as a justification for punishing it.
Much has been made of the Court’s protracted struggle to come

to terms with the constitutional conundrum. To the extent that these
results disentangle the matter, they provide some degree of clarity as
to which issues the justices regard as most critical in obscenity case
resolution, as well as how they respond to those issues. Thus our un-
derstanding of obscenity, from a constitutional standpoint, may be
informed by the kinds of consideration raised here.

Appendix
Means and Standard Deviations

for Variables in Model of Libertarian Support
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Appendix Continued

NOTES

1. For example, the hypothesis tested regarding the level of governmental participation is
contrary to the position taken by Justice Harlan, who felt that the First Amendment required
greater scrutiny of federal, as opposed to state, actions. Further, the majority view among the
justices is that each level of government should be afforded equal consideration.

2. Obscenity cases were identified in United States Law Week. Per curiam case were in-
cluded in the analysis; in such cases, the vote was recorded as unanimous, unless dissents or
recusals were so noted in the United States Reports. Any justice who "concurred in part and
dissented in part" was treated as voting with the majority, regardless of whether the decision
was in favor of or against obscenity litigants.

3. Although virtually all of the cases in the sample involve one of these three forums, the
Court actually examined the materials and held as to whether they were obscene in slightly
less than 40% of the cases.

4. Interestingly, there is evidence for this hypothesis previously recognized by the federal
bench. One judge, in studying a group of the Supreme Court’s obscenity decisions, found that,
generally speaking, the more explicit the medium, the more likely the justices were to find in
favor of the government (see Hoffman v. Uncted States 1971).

5. One should note that other areas of constitutional law demonstrate that the Court is

particularly sensitive to injunctions when they are exercised as prior restraints (see, for exam-
ple, New York Times Co. v. United States 1971).

6. The governmental claims employed in the model do not represent the universe of state
allegations; preliminary specifications of the model, however, suggested that not all made a
meaningful contribution to the equation. Thus those claims that were the most theoretically as
well as empirically justifiable have been utilized.

7. To demonstrate scienter is to show guilty knowledge, that is, "previous knowledge of a
state of facts which it was (the defendant’s) duty to guard against" (Black 1979, 1207). Hence,
with respect to the scienter question, the governmental regulator may well take action against
an individual on the basis of obscenity distribution, only to have the Court find against the
state for lack of an official prior showing that the material was obscene (see, for example,
Smith v. California 1959).

8. When the Solicitor General does file an amicus brief on behalf of a governmental
counterpart, the state may well enjoy enhanced support for its cause. In my sample, the Solici-
tor General filed amicus briefs in only two cases. So inclusion of the Solicitor General as an
amicus in my model is not practical as a substantive or statistical matter. These briefs are, of
course, subsumed under the general amicus variable. Exploratory regressions that treat the So-
licitor General as a distinct amici in the equation strongly suggest that the unique status of the
"tenth justice" extends to obscenity cases as well. But reliance on an estimator with such a re-
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stricted variance would impute far too much statistical significance to two amicus curiae
briefs.

9. If we compare the logit estimates for this model with these results, we find that virtu-
ally all of the estimators for both equations run in the same direction. Those that appear sig-
nificant in the logit model reach roughly the same levels of predictability using ordinary least
squares.

10. Prior to Miller v. California (1973), the "contemporary community standards" prong
of the obscenity test announced in Roth v. United States was effectively interpreted as refer-
ring to a hypothetical national community. The Burger Court subsequently clarified this defi-
nition so as to permit juries to take into account the particular standards of the communities in
which the alleged obscene materials were proferred. Taking this change into account statisti-
cally produces no marked differences in the coefficients. Controlling for pre- and post-Miller
claims reveals relatively uniform treatment of this allegation across time.

11. Although the community standards and antisocial effects estimates do not achieve
overall statistical significance, there are notable instances in which the Court has given careful
consideration to such claims (see Mishkin v. New York 1966, and New York v. Ferber 1982, re-
spectively).
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